A BRIEF HISTORY OF LAW AND MEDICINE

A page of bistory is worth a volume of logic.

—TJustice Oliver Wendell Holmes Jr.
(New York Trust Co. v. Eisner, 256 U.S. 345, 349 [1921])

Law is ancient; medicine is a newborn. A bit of history will help put these
two disciplines in perspective.

What follows in this first chapter is historical synthesis, neither the
product of primary research nor drawn from any one or even a few second-
ary sources. It is, instead, a collection of harmonious facts, opinions, and
sentiments drawn from varied perspectives, review of the literature, and the
author’s personal experience. It is intended to give the reader a feel for what
some might call the “crossroads” of law and medicine and to set the stage for
a thoughtful overview of the law and healthcare administration.

PART 1: THE HISTORY OF LAW

After reading part 1 of this chapter, you will

e understand that law comes from four basic sources,

e know that no one branch of government is meant to be more
powerful than another,

e understand the legal citation system and certain key terms, and
e be familiar with basic aspects of legal procedure.

It is reasonable to assume that laws—rules for human interaction—have existed
in some form since the first sentient beings roamed the earth. The oldest known
written laws were proclaimed nearly four millennia ago by King Hammurabi of
Babylon. They were inscribed on an eight-foot-tall black stela (stone pillar), lost
for centuries but rediscovered in 1901 (see exhibit 1.1). Dubbed the “Code of
Hammurabi,” it is an example of lex talionis (the “law of retaliation”), under

This is an unedited proof.
Copying and distribution of this PDF is prohibited without written permission.

For permission, please contact Copyright Clearance Center at www.copyright.com.

CHAPTER



n The Law of Healthcare Administration

EXHIBIT 1.1
Code of
Hammurabi

common law

The body of law
based on custom
and judicial
precedents, as
distinct from
statutory law; its
historical roots
are the traditional
laws of England
that developed
over many
centuries and were
carried over to the
American colonies
and thus the
United States.

which a person who injures another
is to be given a specific punishment
appropriate for the crime.

For example, in Hammu-
rabi’s realm adultery and theft were
punishable by death, a slave who
disobeyed his master lost an ear
(the ear being an ancient symbol
of obedience), and a surgeon who
caused injury had his hand ampu-
tated. This latter provision may
have been the first version of mal-
practice law known to humankind.

In addition to these harsh
“eye for an eye, tooth for a tooth”
standards, the code contained rules
for everyday social and commercial

affairs—sale and lease of property, maintenance of lands, commercial trans-
actions (contracts, credit, debt, banking), marriage and divorce, estates and
inheritance, and criminal procedure. As a result of Hammurabi’s reputation
as a lawgiver, depictions of him can be found in several US government
buildings, including the US Capitol and the Supreme Court.

In later centuries, other concepts helped law to evolve. Aristotle spoke
of natural lnw—the idea that there exists a body of moral principles common
to all persons and recognizable by reason alone—as distinct from positive law
(formal legal enactments).! In Leviathan, an important work of seventeenth-
century thought, Thomas Hobbes described law as a “social contract”
between the individual and the state in which people agree to obey certain
standards in return for peace and security. Without that implicit agreement
and adherence to law, Hobbes famously wrote, mankind would be in a con-
stant state of war and life would be “solitary, poor, nasty, brutish, and short.”

These and other schools of thought—including utilitarianism, strict
constructionism, and libertarianism—have influenced the US legal system
over the centuries. One can of course study law by merely reading statutes
and judicial decisions, but it helps to be aware of some of these philosophies
because they lie at the root of American common law.

Anglo-American Common Law

Anglo-American law can be traced back more than a millennium to when the
Anglo-Saxon inhabitants of what was to become England tried to central-
ize their various kingships to ward off enemies and maintain peace. In the
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Chapter 1: A Brief History of Law and Medicine n

process, they started a legal system that would eventually prevail throughout
England, hence the name #he common law. That system included certain
concepts that are familiar today: writs (court orders); the offices of sherift,
bailiff, and mayor; taxation; complex legal record keeping; the use of sworn
testimony; and stare decisis (respect for legal precedent).

The common law grew with the further cohesion of the country fol-
lowing the conquest of England by Duke William of Normandy (“William
the Conqueror,” 1028-1087) in 1066. Under King Henry II (1133-1189),
tribunals such as the King’s Court and circuit courts were added, and the deci-
sions of those bodies became part of the common law. Also part of the common
law are the Magna Carta (1215), the Habeas Corpus Act (1679), the Petition
of Right (1628), and the English Bill of Rights (1689). These instruments
describe certain basic concepts—the authority of the sovereign (king or state),
freedom of speech, limitations on the use of martial law, the separation of judi-
cial and legislative powers, and recognition that statutes are not the sole basis
of law—that applied to colonial America and remain woven through the fabric
of US law to this day.

At its most basic level, the purpose of any legal system is to prevent
anarchy and provide an alternative to personal revenge as a method of resolv-
ing disputes, as Hobbes feared. Considering the size and complexity of the
United States, the litigious temperament of our people, and the wide range
of possible disputes, our legal system is remarkably successful in achieving its
purpose. It has its shortcomings, to be sure, but at least it stands as a bulwark
against vigilante justice and blood feuds.

The law permeates today’s healthcare field because the US medical
system is perhaps the most heavily regulated enterprise in the world. It is
subject not only to the legal principles that affect all businesses (every-
thing from antitrust to zoning) but also to myriad provisions peculiar to
healthcare. For these reasons, students of healthcare administration need
to become familiar with the law and legal system. Almost every decision
and action taken by healthcare personnel has legal implications, and all
such decisions and actions are explicitly or implicitly based on some legal
standard. Furthermore, students must understand basic legal principles
well enough to recognize when professional legal advice is needed. The
main purpose of this book is to help you and your organization stay out of
trouble.

Definition of Law

In its broadest sense, law is a system of principles and rules devised by orga-
nized society or groups in society to set norms for human conduct. Societies
and groups must have standards of behavior and means to enforce those
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Affordable Care
Act (ACA)

The health reform
law enacted by
Congress in 2010;
full name: Patient
Protection and
Affordable Care
Act, Pub. L. No.
111-148. The ACA
will be discussed
more fully in
chapter 2.

standards; otherwise, they devolve into vigilantism. The purpose of law,
therefore, is to prevent conflict among individuals and between government
and its subjects. When conflicts occur, legal institutions and doctrines supply
the means of resolving the disputes.

Because law is concerned with human behavior, it is not an exact
science. Indeed, “it depends” is a law instructor’s most frequent answer to
students’ questions. This response is frustrating for both the students and the
instructor, but it is honest. The law provides only general guidance; it is not an
exact blueprint for living. Its application varies according to the circumstances
of the case. However, this inherent ambiguity is actually a strength, because
it allows for adaptation to new circumstances. Legal rigidity would inhibit
initiative, stunt the growth of social institutions, and ultimately result in decay.

Viewed in proper light, law is a landscape painting that captures the
beliefs of a society at a certain moment in time. However, it is not static; it is a
work in progress, a constantly changing piece of art—a hologram, perhaps—
that moves with society. Most often it moves at a glacial pace—slowly and
quietly, the land shifting slightly beneath it. At other times, it moves seismi-
cally, as was the case in 2010 with the passage of a legislative temblor known
as the Affordable Care Act (ACA), or “Obamacare.”? Despite outcries from
some segments of the political spectrum and many attempts to repeal it, the
US Supreme Court has held provisions of the ACA to be constitutional.
Most of the ACA’s reforms took effect in 2014, and the aftershocks will be
felt for years. Until the dust settles completely, we will not know how much
the act has altered the legal topography.

Types and Sources of Law

Law can be classified in various ways. One of the most common is to distin-
guish between public law and private law. Public law concerns the government
and its relations with individuals and businesses. Private lnw refers to the rules
and principles that define and regulate rights and duties among persons. These
categories overlap, but they are useful in illustrating Anglo-American legal
doctrine.

Private law comprises the law of contracts, property, and tort, all
of which usually concern relationships between private parties. It also
includes, for example, such social contracts as canon law in the Catholic
Church and the regulations of a homeowners’ association. Public law, on
the other hand, regulates and enforces rights in which the government
has an interest (e.g., labor relations, taxation, antitrust, environmental
regulation, criminal prosecution). The principal sources of public law are
as follows:
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Chapter 1: A Brief History of Law and Medicine u

e Written constitutions (both state and federal)
e Statutes enacted by a legislative body (federal, state, local)

Administrative law

Judicial decisions

Constitutions

The US Constitution is aptly called the “supreme law of the land” because it
sets standards against which all other laws are judged. Other sources of law
must be consistent with the Constitution.

The Constitution is a grant of power from the states to the federal
government (see Legal Brief). All powers not granted to the federal gov-
ernment in the Constitution are reserved by the individual states. This
grant of power to the federal government is both express and implied.
For example, the Constitution expressly authorizes the US Congress to
levy and collect taxes, borrow and coin money, declare war, raise and sup-
port armies, and regulate interstate commerce. Congress may also enact
laws that are “necessary and proper” to carry out these express powers.
Thus, the power to coin money includes the implied power to design US
currency, and the power to regulate interstate commerce embraces the
power to pass antidiscrimination legislation, such as the Civil Rights Act
of 1964.

The main body of the Constitution establishes, defines, and limits the
power of the three branches of the federal government:

1. The legislature (Congress) has the power to enact statutes.
2. The executive branch has the power to enforce the laws.
3. The judiciary has the power to interpret the laws.

Each branch plays a different role, and their interaction is governed
by a system of “checks and balances” designed to maintain a measure of
parity among them (see exhibit 1.2). Specifically, the president can nomi-

Legal Brief %/

nate federal judges and high-ranking gov-

ernment officials, but the Senate must
confirm those nominations. Congress
can remove high-ranking federal person-

nel (including judges and the president)
through the impeachment and trial pro-
cess. The president can veto a congres-
sional bill, but Congress can override a
veto by a two-thirds vote of each cham-
ber. The judiciary can declare a law or

The United States is not a union; it is a federation
(from the Latin word foedus, meaning “covenant™)
of 50 self-governing states that have ceded some
of their sovereignty to the central (federal) govern-
ment to promote the welfare of all.
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EXHIBIT 1.2
Checks and
Balances

due process of law
Fair treatment
through the
normal judicial
system.

1. Impeach or convict; confirm or block 5. Interpret laws and regulations
permanent appointments 6. Establish court system;
2. Appoint judges amend laws to cure defects
3. Approve or veto legislation 7. Appoint judges; change
4. Draft legislation; override vetoes regulations to cure defects
1

.
Legislative Executive Judicial
4 5
5
6

regulation invalid, at which point Congress can amend the law or the
executive branch can change the regulation to cure the defect.

Twenty-seven amendments follow the main body of the Constitution.
The first ten are known as the Bill of Rights, and they were ratified in 1791,
just two years after the Constitution took effect (see Legal Brief). Among the
rights secured by the Bill of Rights are

e freedom of religion, speech, and press;

e the rights of assembly and petition;

e the right to bear arms;

® protection against unreasonable searches and seizures;

* rights in criminal and civil cases (e.g., jury trial, self-incrimination); and

e the right to substantive and procedural due process of law.

Of the 17 other amendments, two cancelled each other: the Eigh-
teenth, which established Prohibition, and the Twenty-First, which repealed
the Eighteenth. Thus, as of this writing, only 15 substantive changes have
been made to the basic structure of US government since 1791.

In addition to the US Constitution, each state has its own constitu-
tion. A state’s constitution is the supreme law of the particular state, but it
is subordinate to the federal Constitution. State and federal constitutions
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are similar, although state constitutions
are more detailed and cover such matters
as the financing of public works and the
organization of local governments.

Statutes

Statutes are positive law enacted by a leg-
islative body. Because our federal system
is imbricate with national, state, and local
jurisdictions, the legislative body may be
the US Congress, a state legislature, or
a deliberative assembly of local govern-
ment such as a county or city council (in
which case the law is known as an “ordi-
nance”). Enactments by any of these bod-
ies can apply to healthcare organizations.
For example, hospitals must comply with
tederal statutes such as the Civil Rights Act
of 1964 and the Hill-Burton Act, which
prohibit discrimination at patient admis-
sion. Most states and a number of large
cities have also enacted antidiscrimination
statutes.

Judges face the task of interpret-
ing statutes. Interpretation is especially
difficult when the wording of a statute
is ambiguous, as it usually is. To clarify
statutes, the courts have developed several
rules of construction, which in some states
are themselves the subject of a separate
statute. Regardless of their source, the
rules are designed to help judges ascertain
the intent of the legislature. Common
rules of construction include the following:

Legal Brief %/'

Read literally, the Bill of Rights applies

only to the federal government. However, the
Supreme Court has held that most of the rights
set forth in those ten amendments also apply to
the states because of the Fourteenth Amendment,
Section 1 of which reads in part:

No State shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any
State deprive any person of life, liberty, or
property, without due process of law; not
deny to any person . . . the equal protection
of the laws.

Because the Bill of Rights and the Fourteenth
Amendment apply only to the federal and state
governments, purely private discrimination is not
a constitutional violation. Plaintiffs in civil rights
cases, therefore, need to prove that “state action”
was a factor. Simkins v. Moses H. Cone Mem.
Hosp. is an example.? Decided in 1963, it involved
racial discrimination against African American phy-
sicians by two private hospitals. The hospitals
justified their actions because of “separate but
equal” language in the Hill-Burton Act (@ 1946
law that provided federal financial assistance to
improve the nation’s healthcare facilities). How-
ever, a federal appeals court struck down the
discriminatory provisions and found that state and
federal involvement through Hill-Burton amounted
to “state action” and was thus illegal.

e Interpretation of a statute’s meaning must be consistent with the intent

of the legislature.

e Interpretation of a statute’s meaning must give effect to all its

provisions.

e Ifa statute’s meaning is unclear, its purpose, the result to be attained,

legislative history, and the consequences of one interpretation over

another must all be considered.
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Judicial interpretation, whether it involves constitutions or statutes, is
the pulse of the law. A prominent example appears later in this chapter in the
discussion of Erie R. R. Co. v. Tompkins, a case in which the meaning of a
venerable federal statute was at issue. In chapter 12, the section on taxation
of real estate discusses numerous cases concerning the meaning of “exclusive
use” of a piece of property for charitable purposes. These cases are just a few
of the many examples of judicial interpretation that permeate this text. Read-
ers should be alert for others, and try to discern the different philosophies of
judicial interpretation that the cases’ outcomes represent.

Administrative Law

Administrative law is the type of public law that deals with the rules of gov-
ernment agencies. According to one scholar, “Administrative law . . . deter-
mines the organization, powers, and duties of administrative authorities.”*
Administrative law has greater scope and significance than is sometimes real-
ized. In fact, administrative law is the source of much of the substantive law
that directly affects the rights and duties of individuals and businesses and
their relation to governmental authority (see the discussion of federal health-
care privacy regulations in chapter 9).

The executive branch of government carries out (administers, imple-
ments) the law as enacted by the legislature and interpreted by the courts.
However, the executive branch also makes law (through administrative regula-
tions) and exercises a considerable amount of quasi-judicial (court-like) power.
The term administrative government means all departments of the executive
branch and all governmental agencies created for specific public purposes.

Administrative agencies exist at all levels of government: local, state,
and federal. Well-known federal agencies that affect healthcare are the
National Labor Relations Board, Federal Trade Commission, Centers for
Medicare & Medicaid Services, and Food and Drug Administration. At the
state level, there are boards of professional licensure, Medicaid agencies,
workers’ compensation commissions, zoning boards, and numerous other
agencies whose rules affect healthcare organizations.

Legislative bodies delegate lawmaking and judicial powers to admin-
istrative government as necessary to implement statutory requirements; the
resulting rules and regulations have the force of law, subject to the provi-
sions of the Constitution and statutes. The Food and Drug Administration,
tor example, has the power to make rules controlling the manufacturing,
marketing, and advertising of foods, drugs, cosmetics, and medical devices.
Similarly, state Medicaid agencies make rules governing eligibility for Medic-
aid benefits and receipt of funds by participating providers.

The amount of delegated legislation increased tremendously during
the twentieth century, especially after World War II. The reason for this
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increase is clear: Economic and social conditions inevitably change as soci-
eties become more complicated. Legislatures cannot directly provide the
detailed rules necessary to govern every particular subject. Delegation of
rulemaking authority puts this responsibility in the hands of experts, but the
enabling legislation will stipulate the standards to be followed by an admin-
istrative agency when it writes the regulations. Such rules must be consistent
with their underlying legislation and the Constitution.

Judicial Decisions
The third major source of law is the judicial decision. All legislation, whether
federal or state, must be consistent with the US Constitution. The power to
legislate is, therefore, limited by constitutional doctrines, and the federal courts
have the power to declare an act of Congress or of a state legislature unconsti-
tutional.’ Judicial decisions are subordinate to the Constitution and to statutes
as long as the statutes are constitutional. Despite this subordinate role, however,
judicial decisions are the primary domain of private law, and private law—
especially the law of contracts and torts—traditionally has had the most influence
on healthcare and thus is of particular interest to healthcare administrators.
Common law—judicial decisions based on tradition, custom, and
precedent—produced at least two important concepts that endure today:
writ and stare decisis. A writ is a court order directing the recipient to appear
before the court or to perform, or cease performing, a certain act. stare decisis

The doctrine of stare decisis—the concept of precedent—requires Latin for “to stand
by a decision.”

It is the principle
that a court must
edents as much as possible. This practice engenders a general stability in the respect precedents

that courts look to past disputes involving similar facts and principles and
determine the outcome of the current case on the basis of the earlier prec-

Anglo-American legal system (see Legal Brief). (decisions of
Consider, for example, the opening sentence of the 1992 abortion deci- higher courts) in
legal decision-

sion, Planned Parenthood of S.E. Pennsylvania v. Casey. The case involved the making on cases

question of whether to uphold or overturn the precedent set in Roe v. Wade,  with similar facts.
the landmark abortion decision of 1973.

Justice Sandra Day O’Connor’s opinion
in the Casey case sums up stare decisis in Legal Brief
nine words: “Liberty finds no refuge in a

jurisprudence of doubt” (see The Court
Decides at the end of this chapter).
Stare decisis applies downward, but

Use of precedent distinguishes common-law
jurisdictions from code-based civil law systems,
which traditionally rely on a comprehensive col-

not horizontally. An Ohio trial court, lections of rules. The civil law system is the basis

for example, is bound by the decisions for the law in Europe, Central and South America,
of Ohio’s Supreme Court and the US Japan, Quebec, and (because of its French heri-
Supreme Court but not by the decisions tage) the state of Louisiana.

of other Ohio trial courts or out-of-state
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courts. Courts in one state may, but are not required to, examine judicial
decisions of other states for guidance, especially if the issue is new to the
state. Similarly, a federal trial court is bound by the decisions of the Supreme
Court and the appellate court of its circuit but not by the decisions of other
appellate or district courts.

The doctrine of stare decisis should not be confused with a related
concept—res judicata, which literally means “a thing or issue settled by judg-
ment.” (In Latin, the word 7es means “thing.”) In practical terms, once a
legal dispute has been resolved in court and all appeals have been exhausted,
res judicata prohibits the same parties from later bringing suit regarding the
same matters.

The Court System

In a perfect world, we would not need courts and lawyers. This idea may
have inspired Shakespeare’s famous line in Henry VI, “The first thing we do,
let’s kill all the lawyers.”® At the time—the sixteenth century—resentment
against lawyers ran high in England. Shakespeare was perhaps engaging in a
little lawyer bashing, and his intention may have been to express his indict-
ment of a corrupt system. On the other hand, the remark may have been a
compliment; the character who utters the famous words was an insurgent
who would not want skillful lawyers around to uphold law and order. Or
maybe the Bard was just trying to get a laugh out of the audience. Regard-
less of one’s interpretation of the play, we do not live in a utopia, so we need
courts and lawyers.

There are more than 50 court systems in the United States. In addi-
tion to the state and federal courts, there are courts for the District of
Columbia, the Virgin Islands, Guam, the Northern Mariana Islands, and
Puerto Rico. The large number of court systems makes the study of US law
complicated, but the decentralized nature of federalism adds strength and
vitality. As various courts adopt different approaches to a novel issue, the
states become a testing ground on which a preferred solution eventually
becomes apparent.

State Courts

The federal courts and the court systems of most states use a three-tier
structure comprising the trial courts, the intermediate courts of appeal, and
a supreme court (see exhibit 1.3). In a state court system, the lowest tier—
the trial courts—is often divided into courts of limited jurisdiction and courts
of general jurisdiction. Typically, the courts of limited jurisdiction hear only
specific types of cases, such as criminal trials involving lesser crimes (e.g.,
misdemeanors, traffic violations) or civil cases involving disputes of a certain
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Supreme Court
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Trial Trial Trial Trial Trial Trial Trial
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| | I I
Trial Trial Trial Trial Trial Trial Trial Trial
Court  Court Court Court Court Court Court Court

amount (e.g., in small claims court, lawyers are not allowed and complex
legal procedures are relaxed). State courts of general jurisdiction hear more
serious criminal cases involving felonies and civil cases involving larger sums
of money.

The next tier in most states is the intermediate appellate courts. They
hear appeals from the trial courts. In exercising their jurisdiction, appellate
courts are usually limited to the evidence from the trial court and to inter-
preting questions of law, not questions of fact.

The highest tier in the state court system is a state supreme court.
This court hears appeals from the intermediate appellate courts—or from
trial courts if the state does not have intermediate courts—and, like the trial
courts, the supreme court has limited jurisdiction and hears only certain types
of cases. (Texas and Oklahoma are a little different: each has two separate
highest courts, one for civil and the other for criminal cases.) The high court
is also charged with administrative duties, such as adopting rules of procedure
and disciplining attorneys.

The states are not uniform in naming the various courts. A trial court
of general jurisdiction, for example, may be called a circuit, superior, com-
mon pleas, or county court. New York is unique in that its trial court is
known as the “supreme court,” so named because it has essentially unlimited
jurisdiction in civil and criminal cases. New York’s intermediate appellate
court, then, is the “Supreme Court Appellate Division.”

In most states, the highest court is named the supreme court, but
in Maine and Massachusetts the high court is styled the “Supreme Judicial
Court,” and in New York, Maryland, and the District of Columbia, the high-
est court is called the “Court of Appeals.” In West Virginia the highest court
is the “Supreme Court of Appeals.”
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admiralty

The system of

law that applies

to accidents

and injuries at
sea, maritime
commerce, alleged
violations of rules
of the sea over
shipping lanes and
rights of way, and
crimes aboard a
ship.

Federal Courts

US District Courts

The structure of federal court system is similar to that of the state courts.
At its bottom tier, federal district (trial) courts hear nearly all categories of
cases, including criminal matters arising under federal statutes and civil cases
between parties from different states or based on federal law. There are 94
district courts—at least one in each state plus one each in the District of
Columbia, Puerto Rico, the Virgin Islands, Guam, and the Northern Mari-
ana Islands. Each district also has a US bankruptcy court, which is a unit of
the district court. The federal courts (beginning with the district courts) have
exclusive jurisdiction over certain kinds of cases, such as violations of federal
antitrust or securities laws, admiralty, bankruptcy, and issues related to the
Employee Retirement Income Security Act.

Federal and state courts have concurrent jurisdiction in cases arising
under the US Constitution or under any federal statute that does not confer
exclusive jurisdiction to the federal court system. A federal district court may
hear suits based on state law in which a citizen of one state sues a citizen of
another state if the amount in dispute is more than $75,000.” These suits are
called diversity of citizenship cases. A prime example is Erie R. R. Co. v. Tomp-
kins® In this famous case, Tompkins, a citizen of Pennsylvania, was injured
by a passing train while walking along the Erie Railroad’s right-of-way in
that state. He sued the railroad for negligence in a New York federal court,
asserting diversity jurisdiction. The railroad was a New York corporation,
but the accident occurred in Pennsylvania, and the railroad pointed out that
Tompkins was trespassing on its property. Under Pennsylvania’s court deci-
sions, trespassers could not recover for their injuries. Tompkins countered
that because there was no state statute on the subject, only common-law
precedents, the railroad could be held liable in federal court as a matter of
“general law.” At issue was how to interpret this section of the Federal Judi-
ciary Act: “The laws of the several States, except where the Constitution,
treaties, or statutes of the United States otherwise require or provide, shall
be regarded as rules of decision in trials at common law, in the courts of the
United States, in cases where they apply.”®

An 1842 case, Swift v. Tyson, had concluded that this language applied
only to a state’s statutes, not its common law.!® Because of that precedent,
the lower courts held for Mr. Tompkins. The Supreme Court disagreed,
however, citing various plaintifts’ use of diversity jurisdiction and the Swift
doctrine to circumvent an unfavorable state law. Thus, the court overturned
the precedent set by Swift, stating:

Except in matters governed by the Federal Constitution or by acts of Congress, the
law to be applied in any case is the law of the state. And whether the law of the
state shall be declared by its Legislature in a statute or by its highest court in a
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decision is not a matter of federal concern. There is no federal general common
law. Congress has no power to declare substantive rules of common law applicable
in a state whether they be local in their nature or “general,” be they commercial
law or a part of the law of torts. And no clause in the Constitution purports to con-
fer such a power upon the federal courts.

Tompkins thus stands as an example of how precedents can evolve over time
based on experience and the changing needs of society. Note that claims
involving federal statutes and the US Constitution may also be tried in state
court, depending on the situation.

US Courts of Appeals

There are 13 US Courts of Appeals. The 94 judicial districts (trial courts) are
organized into 12 geographically defined “circuits,” and the Court of Appeals
of each circuit hears cases from the district courts located in its respective
region. The thirteenth such court is the US Court of Appeals for the Federal
Circuit, which has subject matter responsibilities rather than oversight of a
given region. This court hears appeals in specialized cases, such as those involv-
ing patent laws or specific statues assigned to it by Congress (see exhibit 1.4).!!

US Supreme Court

At the highest level of the federal court system is the US Supreme Court. The
Supreme Court hears appeals of cases involving federal statutes, treaties, or
the US Constitution from the US courts of appeals and from the highest state

EXHIBIT 1.4
Map of US
Courts of
Appeals

DC Circuit
Federal Circuit

2 2

—
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writ of certiorari
An order from a
higher court to

a lower court,
requesting that the
record of a case be
sent up for review.

courts. In most cases litigants have no absolute right to have their case heard
by the Supreme Court. Instead, they must petition for a writ of certiorari—
an order to the lower court requiring that the case be sent up for the high
court’s review—and must persuade at least four of the nine justices that the
issue merits their attention. The Supreme Court normally decides only about
150 cases per year from the 8,000-10,000 “cert petitions” it receives.

In the words of Chief Justice William H. Taft, the justices see their
function as “expounding and stabilizing principles of law for the benefit of
the country, passing upon constitutional questions, [and] to preserve uni-
formity of decision among the intermediate courts of appeal.”!? As a result,
the Supreme Court grants certiorari only in cases that present questions of
extraordinary legal or social significance or when the federal courts of appeals
have differed in deciding cases involving the same legal issue. Because the
court has considerable discretion in which cases it chooses to hear, lower
courts decide most of the important legal issues.

The Constitution vests the judicial power of the United States “in one
supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish” (Article III, Section 1). Unlike state judges,
federal judges are given lifetime appointments and can be removed only by
impeachment and conviction. Congress may create additional courts and
may redefine the jurisdiction of all tribunals below the Supreme Court level.
Over the years, Congress has complemented the district courts and the courts
of appeals with several federal courts that have specialized functions—for
example, the US Federal Claims Court (which hears certain contract claims
brought against the government), the US Court of International Trade, the
US Tax Court, and the US Court of Appeals for the Armed Forces.

Alternatives to the Court System

There are two popular options for resolving disputes outside of the court sys-
tem. The first is resort to the quasi-judicial power of an administrative agency
or tribunal. (Workers” compensation commissions are a familiar example.)
Administrative bodies settle far more disputes today than do the judicial
courts, and administrative agencies usually have the statutory responsibility
and power to enforce their own decisions (which courts do not have). Thus,
the agency that wrote the regulations often brings the initial proceeding, hears
the case, and decides the dispute as well. The Federal Trade Commission, for
example, is empowered to compel an alleged offender to cease and desist from
practicing unfair methods of competition under the commission’s regulations.

Statutes prescribe the powers of administrative bodies. The role of ordi-
nary courts is generally limited to preventing administrative authorities from
exceeding their powers and to granting remedies to individuals who have been
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injured by wrongful administrative action. Sometimes statutes grant the right
of appeal of an adverse administrative decision to a judicial court.

The second alternative method for dispute resolution is arbitration,
which is often faster, less complicated, more confidential, and less costly than a
lawsuit. Arbitration involves submission of a dispute for decision by a third per-
son or a panel of experts outside the judicial process. When the parties to a dis-
pute voluntarily agree to have their differences resolved by an arbitrator or by a
panel and to be bound by the decision, arbitration becomes a viable alternative
to the court system. Statutory law in most states favors voluntary, binding arbi-
tration and frequently provides that an agreement to arbitrate is enforceable by
the courts.'® Arbitration is different from mediation, in which a third party—
the mediator—simply attempts to persuade adverse parties to agree to settle
their differences. The mediator has no power to require a settlement.

Legal Procedure

Substantive law is the type of law that creates and defines rights and duties.
Most of this book is devoted to substantive law as it relates to healthcare
providers. Procedural law, as the term implies, provides the specific processes
for enforcing and protecting rights granted by substantive law. The branch
of procedural law discussed in this section is law relating to trial of a case.

Commencement of Legal Action: The Complaint

To begin a lawsuit (an action), a claimant (the plaintiff) files a complaint against
another party (the defendant). The complaint states the nature of the plaintift’s
injury or claim and the amount of damages or other remedy sought from the
defendant. (The complaint and other papers subsequently filed in court are
pleadings.) A copy of the complaint, along with a summons, is then served on
the defendant. The summons advises the defendant that he must answer the
complaint or take other action within a limited time (e.g., 30 days) and that the
plaintift will be granted judgment by default if the defendant fails to act.

The Defendant’s Response: The Answer
In response to the summons, a defendant files an answer to the complaint,
admitting to, denying, or pleading ignorance to each allegation. The defen-
dant may also file a complaint against the plaintiff (a countersuit or coun-
terclaim) or against a third-party defendant whom the original defendant
believes is wholly or partially responsible for the plaintiff’s alleged injuries.
At this stage in the proceeding, the defendant may ask the court to
dismiss the plaintiff”’s complaint if the court lacks jurisdiction, a judgment
has already been made on the same matter, or the plaintift’s complaint failed
to state a legal claim. Although the terminology differs from state to state,
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subpoena duces
tecum

A court order,
issued at the
request of one

of the parties

to a suit, that
asks a witness to
bring to court or
to a deposition
any relevant
documents under
the witness’s
control.

the motion to dismiss is usually called a motion for summary judgment or a
demurrer. If the court grants the motion to dismiss, the judgment is final and
the plaintift can appeal the decision immediately.

Discovery

In rare cases, the court’s decision quickly follows the complaint and answer
stages. Usually, however, especially in urban areas, several months elapse
between commencement of the action and trial. During this time, each party
engages in /litigation, or discovery, in an attempt to determine the facts and
strength of the other party’s case.

Discovery is a valuable device that can be used, for example, to identify
prospective defendants or witnesses or to uncover other important evidence.
For example, in one hospital case, a patient had fallen on the way to the
washroom and fractured a hip.' During discovery, the hospital was required
to disclose the identity of the nurse who had directed the patient to the wash-
room instead of giving bedside attention.

During the discovery phase, parties may use any or all of the following
five methods to discover the strength of the other party’s case:

1. Deposition. Sworn testimony given under oath before a court reporter
and in the presence of attorneys for each side; transcripts of the
testimony may be used as evidence in court.

2. Written interrogatories. Written questions, the answers to which are
sworn to and may be used as evidence; interrogatories are somewhat
less effective than oral depositions because there is little opportunity to
ask follow-up questions.

3. Subpoena duces tecum. A request requiring documents, such as medical
records, as evidence for the case; special rules govern the handing over
of healthcare records because of the sensitivity of those documents.

4. Physical or mental examination of a party. Used when the physical or
mental condition of a party to the lawsuit is in dispute and good cause
for the examination is shown.

5. Request for admission of facts. A request that the opposing party admit
certain facts; once a fact has been admitted, the parties save the time
and expense of proving it in open court and thus may simplify the case.

Only relevant facts and matters that are not privileged or confidential may be
solicited through these methods.

The Trial
A trial begins with the selection of a jury if either party has requested a
jury trial. After jury selection, each attorney makes an opening statement
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that explains matters to be proven during the trial. The plaintiff then calls
witnesses and presents other evidence, and the defense attorney is given an
opportunity to cross-examine each of the witnesses. After the evidence is in,
a party may ask the court for a directed verdict. Judges will grant such a
motion if the jury, viewing the facts most favorably to the other party, could
not reasonably return a verdict in that other party’s favor. The motion can be
made by the defendant after the plaintiff has presented all their evidence, or
by either party after both parties have made their respective cases.

It the judge denies the motion, she gives instructions to the jury
concerning applicable law, and the jury retires to deliberate until it reaches a
verdict. Many times, after the jury has reached its decision, the losing party
asks the court for a “judgment notwithstanding the verdict”—also known as
judgment NOV, an abbreviation for the Latin term non obstante veredicto—
and a new trial. The motion is granted if the judge decides that the verdict is
clearly not supported by the evidence.

A related concept is a summary judgment, which can be issued by the
judge before trial if the factual issues are undisputed or are so one-sided that
they need not be tried. A motion for summary judgment will be supported
by declarations under oath and evidence adduced during the discovery phase.
If granted, the summary judgment concludes the case as to that set of facts.

The judge and the jury play key roles in the trial. The judge has the
dominant role, deciding whether evidence is admissible and instructing the
jury on the law before deliberation begins. The judge also has the power to
take the case away from the jury by means of a directed verdict or a judgment
notwithstanding the verdict. The role of the jury is thus limited to deciding
the facts and determining whether the plaintiff has proven the allegations by
a preponderance of the evidence.

Because the jury’s role is to decide the facts, the impartiality of the jury
is of utmost importance. If there is evidence that a jury member might have
been biased, many courts overturn the verdict. In cases tried without a jury, the
judge assumes the jury’s fact-finding role. (Because either a judge or the jury
can perform this function, it is often referred to as that of the “trier of fact.”)

Appeal and Collection

The next stage in litigation is often an appeal. For various reasons (e.g., satis-
faction with the verdict, a party’s unwillingness to incur additional expenses),
not all cases go to an appellate court.

The party who appeals the case (the losing party in the trial court)
is usually the appellant, and the other party is the appellee. When reading
appellate court decisions, one must not assume that the first name in the case
heading is the plaintiff’s because many appellate courts reverse the order of
the names when the case is appealed (see exhibit 1.5). The appellate court’s
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EXHIBIT 1.5
Legal Citation
System

The legal system uses a unique citation method.* The citation in the Simkins v.
Moses H. Cone Mem. Hosp. case is a good example. Its heading efficiently conveys
a sizable amount of information, as follows:

Names of the parties: ~ Simkins v. Moses H. Cone Mem. Hosp.

/ \

“Appellant” or “Petitioner” “Appellee” or “Respondent”
(the one who brought the case (the one who is answering
to the court) the petitioner’s arguments)

Citation: 323 F2d 959 (4th Cir. 1963)

/

Volume number  Name of Page Court and date**
“reporter” number
where case
is found

The reporter is the publication in which the decision is documented. Supreme
Court decisions are published in the U.S. Reports (abbreviated U.S.). Federal
appellate decisions, such as the Simkins case decision, are published in the Fed-
eral Reporter (abbreviated as F, Ff.2d, or £.3d).

Many federal and most state trial court decisions are not published formally;
however, if a federal trial court decision is published, it will appear in the Federal
Supplement (F. Supp. or F. Supp. 2d). In case names at the trial court level, the
name given first is that of the person who initiated the action (the plaintiff), and the
other is the one against whom the case is brought (the defendant). Thus, for exam-
ple, in Smith v. Jones, Smith would be the plaintiff and Jones, the defendant. If the
defendant loses in the trial court, the names are sometimes reversed on appeal to
show the appellant (former defendant) first. Thus, in the previous example, if Jones
loses at the trial court, the appellate decision might read Jones v. Smith. A caption
that reads something like State v. Jones is most likely a criminal prosecution.

State appellate decisions can be found in the National Reporter System created
by the West Publishing Company (now part of Thomson West) and in official report-
ers published by some states. The National Reporters are grouped regionally (see
exhibit 1.4) and contain the decisions of the courts of nearby states—for example:

Northeastern Reporter (N.E., N.E.2d)
Southern Reporter (So., So. 2d)
Pacific Reporter (P., P. 2d)

A designation of 2d or 3d indicates that a publisher began a new numbering
sequence (called a new “series”) at a certain point, beginning with volume 1 of
the later series. For example, “N.E..2d” reads as “Northeastern Reporter, second
series,” and cases therein would be cited as “1 N.E.2d” plus the page number.

* These conventions vary slightly in some states’ official reports, but they generally hold
throughout the country.

** Court designation is not necessary if implicit in the name of the reporter in which the case is
published.
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function is limited to a review of the law applied in the case; it accepts the
facts as determined by the trier of fact. In its review, the appellate court may
affirm the trial court decision, modify or reverse the decision, or reverse it
and remand the case for a new trial.

The final stage of the litigation process is collection of the judgment.
The most common methods of collection are execution and garnishment.
A writ of execution entitles the plaintiff to have a local official seize the
defendant’s property and to have that property sold to satisty the judgment.
A garnishment is an order to a third person who is indebted to the defendant
to pay the debt directly to the plaintiff to satisty the judgment. Often, the
third party is the defendant’s employer, who, depending on local laws, may
be ordered to pay a certain percentage of the defendant’s wages directly to
the plaintiff.

Discussion Questions for Part 1

1. Why is some knowledge of the history of law important to understanding
the law more fully?

2. What are the four sources of law in the United States?

3. Describe the three branches of government and the role of each,
including the system of checks and balances.

4. What is the hierarchy among the sources of law in the federal
government?

5. What is the system for citing judicial opinions?

6. What are due process and stare decisis, and why are they important?

7. Describe the structure of the federal judicial system.
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The Court Decides

Planned Parenthood of S.E. Pennsylvania v. Casey
505 U.S. 833 (1992)

0’Connor, Justice

Liberty finds no refuge in a jurisprudence of
doubt. Yet 19 years after our holding that the
Constitution protects a woman’s right to ter-
minate her pregnancy in its early stages, that
definition of liberty is still questioned. . ..

[TIhe Court’s legitimacy depends on mak-
ing legally principled decisions under circum-
stances in which their principled character is
sufficiently plausible to be accepted by the
Nation. ... The Court is not asked to [over-
rule prior decisions] very often. . .. But when
the Court does [so], its decision requires an
equally rare precedential force to counter the
inevitable efforts to overturn it and to thwart
its implementation. Some of those efforts may
be mere unprincipled emotional reactions; oth-
ers may proceed from principles worthy of pro-
found respect. But whatever the premises of
opposition may be, only the most convincing
justification under accepted standards of prec-
edent could suffice to demonstrate that a later
decision overruling the first was anything but a
surrender to political pressure, and an unjusti-
fied repudiation of the principle on which the
Court staked its authority in the first instance.
So to overrule under fire in the absence of the
most compelling reason to reexamine a water-
shed decision would subvert the Court’s legiti-
macy beyond any serious question. . . .

The promise of constancy, once given,
binds its maker for as long as the power to

Discussion Questions

stand by the decision survives and the under-
standing of the issue has not changed so
fundamentally as to render the commitment
obsolete. From the obligation of this promise
this Court cannot and should not assume any
exemption when duty requires it to decide a
case in conformance with the Constitution.

A willing breach of it would be nothing less
than a breach of faith, and no Court that
broke its faith with the people could sensibly
expect credit for principle in the decision by
which it did that. . ..

The Court’s duty in the present case is
clear. In 1973, it confronted the already divi-
sive issue of governmental power to limit per-
sonal choice to undergo abortion, for which it
provided a new resolution based on the due
process guaranteed by the Fourteenth Amend-
ment. Whether or not a new social consensus
is developing on that issue, its divisiveness is
no less today than it was in 1973, and pres-
sure to overrule the decision, like pressure
to retain it, has grown only more intense. A
decision to overrule Roe’s essential hold-
ing under the existing circumstances would
address error, if error there was, at the cost
of both profound and unnecessary damage
to the Court’s legitimacy, and to the Nation’s
commitment to the rule of law. It is therefore
imperative to adhere to the essence of Roe’s
original decision, and we do so today. H

1. What is the significance of the first sentence in this excerpt?
2. In your opinion, is this defense of the principle of stare decisis persuasive?
3. If you were attempting to get this case overruled, what arguments might you make to

counter this position?

~ @ ~
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PART 2: THE HISTORY OF MEDICINE

After reading part 2 of this chapter, you will

* have a greater appreciation for the evolution of medicine over the
millennia,

e understand that “modern Medicine” is a recent phenomenon, and

e recognize that the structure of today’s US health system is the
result of compromises made over the course of decades.

If it helps to know some history when studying the US legal system, the
same can be said about healthcare. Without some background, we may be in
danger of concluding that our health system is timeless and ineluctable. It is
neither. It was not predestined, and surely no creator would have designed
it thusly on a tabula rasa. Let us, therefore, review some history of how our
health system came to be the peculiar creature it is.'

Appendix 1.1 at the end of this chapter is a detailed timeline of the
history of medicine from the pharaohs to the present. If that history were
displayed on a 24-hour clock with the pharaohs at 12:01AM and the present
being 11:59PM, we would see that “modern medicine” is only about an hour
old. What came before the modern era?

The Pharaohs and Babylonians

For cons, medicine consisted primarily of mysticism and spiritual belief
systems. Various ancient cultures had some understanding of good dietary
habits and the pharmacological effects of certain plants, such as tobacco and
peyote, but they had little knowledge of natural disease processes. They usu-
ally relied on shamans to invoke what they believed to be the healing pow-
ers of the spirit world. It should be noted that, in fact, this approach is not
extinct in the contemporary world. Forms of shamanism persist in various
indigenous cultures today, including, among others, those of some Native
Americans, the Hmong of Southeast Asia (see Shamanism: The Ancient
Meets the Modern), certain African tribes, and a few mestizo (mixed-race)
peoples in Central and South America.

The ancient Egyptians were relatively advanced in terms of medical
knowledge.'® They were familiar with anatomy (perhaps because of their
embalming practices), were aware of the connection between pulse and the
heart, could diagnose and treat a few diseases, and were adept at simple sur-
gery and orthopedics. Magic and mysticism were prevalent nevertheless, and
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Shamanism: The Ancient
Meets the Modern

A particularly striking example of the contrast
between scientific medicine and traditional beliefs
is found in Anne Fadiman’s The Spirit Catches You
and You Fall Down: A Hmong Child, Her American
Doctors, and the Collision of Two Cultures (Farrar,
Strauss, and Giroux 1997). The book tells the story
of an epileptic Hmong child in California whose
parents’ strong belief in shamanistic animism led
to a “collision of cultures,” as the book’s subtitle
puts it. Even though it covers events that occurred
in the late twentieth century, the book describes
what medicine in ancient times must have been
like in many places.

some of their medical practices were inef-
fective—even harmful.'” In any event, what
useful knowledge they amassed was not
communicated widely, perhaps because of
their use of hieroglyphic writing, which
was not deciphered in the Western world
until the early 1800s.

The ancient Babylonians introduced
the concepts of diagnosis and prognosis,
wrote prescriptions, used logic and obser-
vation to advance medical knowledge, and
even published a diagnostic handbook
about 1050 BCE.!® Like their Egyptian
counterparts, however, Babylonian physi-
cians did not spread their science widely, and
when patients were not cured by the basic
medicine of the day, exorcism and similar
techniques were the only remaining options.

Hippocrates, Galen, and 2000 Years of Medical Practice

Being ignorant of the concepts and practices developed in Egypt and the
Middle East, Greek and Roman physicians such as Hippocrates (ca. 460-370
BCE) and Claudius Galenus (“Galen,” ca. 131-201 CE) practiced humoral-
ism, the belief that the body consisted of four basic substances (“humors”)
that determined one’s state of health (see exhibit 1.6).

Under this theory, an imbalance in the four humors was said to be
the cause of disease and disability. The four humors and their corresponding
attributes are summarized as follows:

This theory dominated Western medical practice for more than
two millennia, during which time practices such as bloodletting, purging,
administration of emetics, and application of poultices were common. These
treatments were largely ineffective and, like bloodletting, often did more

EXHIBIT 1.6

Humoralism ’ o z;rson:l isti Di iti

and the Four umor rgan aracteristic isposition

Humors  Blood Liver Sanguine Courage, amorousness
Yellow bile Gallbladder Choleric Anger, bad temper
Black bile Spleen Melancholic Depression, irritability,
sleeplessness

Phlegm Brain and lungs  Phlegmatic Peacefulness and calm
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harm than good. For example, several twentieth-century scholars surmise
that President George Washington, who died in December 1799 at age
84, succumbed to acute inflammatory edema of the larynx (and resultant
suffocation) secondary to a septic sore throat. His condition was probably
aggravated by the removal of up to half his blood volume in the hours before
his death."

Medicine finally began to advance in the early nineteenth century,
but physicians—given their ignorance of etiology, pathology, and similar
disciplines—often had little to offer a patient besides comfort, compassion,
and concern, as illustrated in the famous Victorian era painting The Doctor,
shown in exhibit 1.7. In time, however, a few seminal developments started
the process that gradually led to what we can call “modern medicine.”

Anesthesia

One of these occurred in 1846 when John C. Warren, MD (1778-1856),
and dentist William T. G. Morton (1819-1868) performed the first signifi-
cant public demonstration of anesthesia at Massachusetts General Hospital.
Using diethyl ether, and with Morton as his anesthetist, Dr. Warren removed
a tumor from a patient’s jaw. After the patient, Gilbert Abbott, awoke and
reported that he had felt no pain, Warren proudly announced to the audience
of physicians and medical students, “Gentlemen, this is no humbug.”?° The

EXHIBIT 1.7
The Doctor,
Sir Luke Fildes
(1891)

Source: Used with the permission of the Tate Gallery, London.
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Anesthesia: A Brief History

Hanaoka Seishu (1760-1835), a Japanese surgeon,
is said to have been the first person to perform
surgery using general anesthesia when he treated
a patient’s breast cancer in 1804.% Because of the
country’s isolation, however, this development
was unknown outside of Japan for many years. The
American surgeon C. W. Long (1815-1878) used
ether as an anesthetic in 1842 but did not publish
his results until 1849.2> Morton and Warren were

era of painless surgery and dentistry had
officially begun in the Western world (see
Anesthesia: A Brief History).

Germ Theory and Vaccines

Anesthesia was followed in the 1860s
by Louis Pasteur’s (1822-1895) germ
theory, the scientific proposition that
infectious diseases are caused by microor-
ganisms. Pasteur disproved the myth of
spontaneous generation (the idea that liv-

unaware of Long’s success when they performed

i o ing organisms can grow from nonliving
their operation in 1846.

matter); developed vaccines for rabies,

cholera, and anthrax; and created a process
(now known as pasteurization) to slow the
growth of microbes in food. An earlier pioneer, the Hungarian physician
Ignaz Philipp Semmelweis (1818-1865), had shown that the incidence of
puerperal (childbed) fever could be reduced drastically with antiseptic tech-
nique and hand washing in obstetrical clinics, but he was roundly ridiculed
until Pasteur provided scientific proof of his theories.?

Antisepsis

In the 1860s, Joseph Lister (1827-1912) began to promote antiseptic sur-
gery at the University of Glasgow, Scotland. Building on Pasteur’s discover-
ies, and consistent with Semmelweis’s beliefs, Lister treated instruments with
a carbolic acid solution and required surgeons to wear clean gloves and wash
their hands before and after operations. As a result of these new practices, he
saw a profound drop in the number of wound infections. The results were
published in a widely respected British medical journal in 1867,%* and Lister
was later elected to the Royal College of Surgeons. Listerine mouthwash is
named in his honor, as is the bacterial genus Listeria.

Based on these and other developments of the day, we can say that
the era of modern medicine coincided roughly with the end of the US Civil
War (see The Late Nineteenth Century: The Gilded Age). Given the progress
made to that date, nursing and medical care were of better quality during that
conflict than one might think. In particular, antiseptic techniques and anes-
thesia were not uncommon. Still, healthcare at the time was rudimentary by
today’s standards and wartime casualties had a much greater chance of dying
from infection and disease than from direct combat injuries.?®

The Nursing Profession
Coincident with medical advances came improvements in the practice of nurs-
ing. The primary meaning of o nurse is to feed at the breast or to suckle,?®
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thus it is no coincidence that nursing was
long considered solely “women’s work.”

The Late Nineteenth Century:
The Gilded Age

For centuries, much of nursing care was
provided by women religious: Catholic

nuns and women of other faiths. This The final third of the nineteenth century saw rapid
industrial development and increased economic
growth in the United States and elsewhere. This
period is known as the “Second Industrial Revolu-
tion” and, in America, the “Gilded Age.” Advances
in medicine and other fields of applied science
were comparable to those in heavy industries
such as steel and railroads. (See, e.g., Ryan Engel-
man, The Second Industrial Revolution, 1870-1914
[accessed December 7, 2018], at http://ushistorys-
cene.com/article/second-industrial-revolution.)

gender bias was reinforced during wartime
as men went off to do battle and women
were left to care for the wounded. Even
today, the nursing field is overwhelmingly
female.

The first inklings that nursing is a
profession with standards of its own arose
during the Crimean War in the early 1850s,
when Florence Nightingale (1820-1910)
led a group of women to serve as nurses

for English troops and began to bring true
order to nursing services for the first time. In addition to dressing wounds
and comforting casualties, she organized supplies, improved sanitation,
attended to dietary needs, and addressed similar aspects of patient care of
the time. In 1860, with generous public donations, Nightingale established
the first official nurses’ training program, and her legacy lives on at the Flor-
ence Nightingale School of Nursing and Midwifery, a subdivision of King’s
College London.?” Because of her fame and her influential books Nozes on
Hospitals (1858) and Notes on Nursing (1859), Nightingale (“the lady with
the lamp”) is generally regarded as the founder of modern nursing.

The US Civil War brought similar pressures for nursing services in
this country, and the first US nursing schools opened during that conflict.
According to one source, by the end of the nineteenth century, “somewhere
between 400 to 800 schools of nursing were in operation in the country.”?®

As the need for nurses and nursing schools grew, nursing began to
consider itself a profession, not a trade. It was inevitable that the field would
seek to generate some professional associations (see What Is a Profession?).
Thus, the late 1890s saw the creation of the American Society of Superinten-
dents of Hospital Training Schools (now

the National League for Nursing), and the

i ?
Nurses Associated Alumnae of the United What Is a Profession?

, .
States (the forerunner of today’s American The American Heritage Dictionary defines a profes-

Nurses Association).

These national organizations were
soon followed by state societies and asso-
ciations, annual conventions, elections of
officers, publication of professional materi-
als and educational standards, and similar

sion as “an occupation, such as law, medicine, or
engineering, that requires considerable training and
specialized study.” It could be said, whimsically,
that a field is not truly a profession until it has one
or more membership associations to represent it.
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activities typical of most professional groups today. The nursing groups even
developed the modern title “registered nurse” and lobbied successtully for
enactment of nurse licensure statutes similar to those being passed to license
physicians and other practitioners. The nurses’ lobbying successes were a
“significant legislative accomplishment at a time when women held little
political power.”%

The demand for nurses increased dramatically, of course, during
cach of the two world wars in the twentieth century, and after World War
II a debate arose about the best method of nurse training. Hospital-based
nurse training programs (“diploma programs”) emphasized the practicali-
ties of bedside care, while college-level “degree programs” were focused on
more advanced types of nursing. A third avenue, community college—based
“associate degree programs,” tried to split the difference. These distinctions
continue today.

Emergence of Modern Hospitals and Medical Education

The ancestors of today’s hospitals were the almshouses of the Middle Ages.
Those pits of misery and horror were used primarily to sequester the poor,
the insane, and other unfortunate souls from “respectable society.” After all,
effective treatment as we know it today was impossible, and recovery was
more a matter of God’s will than of human intervention.

The picture began to change in the early nineteenth century, and after
the US Civil War the transformation in this country was stunning. Profes-
sor Paul Starr characterized it thusly in his Pulitzer Prize-winning book, The
Social Transformation of American Medicine:

Few institutions have undergone as radical a metamorphosis as have hospitals
in their modern history. In developing from places of dreaded impurity and exiled
human wreckage into awesome citadels of science and bureaucratic order, they
acquired a new moral identity, as well as new purposes and patients of higher sta-
tus. The hospital is perhaps distinctive among social organizations in having first
been built primarily for the poor and only later entered in significant numbers and
an entirely different state of mind by the more respectable classes. As its functions
were transformed, it emerged, in a sense, from the underlife of society to become
aregular part of accepted experience, still an occasion for anxiety but not horror.3°

One might dispute whether hospitals are, even today, citadels of
“bureaucratic order,” but the overall thrust of Starr’s argument is correct:
Once a place to segregate the contagious and dying “dregs of society,” the
hospital as an institution rapidly gained prestige and honor when the medi-
cal profession as a whole emerged from its “dark ages” and moved from the
late nineteenth century into the twentieth. As Starr put it, “No longer [was
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a hospital] a well of sorrow and charity but a workplace for the production
of health.”%!

As hospitals evolved and the body of medical knowledge grew, the
need for improvements in medical education became self-evident. For cen-
turies, medical education had placed little or no emphasis on science and
research, and prior to the twentieth century it remained “highly variable and
frequently inadequate.”® It was presented in one of three ways: through
apprenticeships with local practitioners, in proprietary schools owned by
other physicians, or at few universities that provided a combination of didac-
tic and clinical training.

What few university-aftiliated schools that existed taught diverse types
of medicine, such as scientific, osteopathic, homeopathic, chiropractic, eclec-
tic, physiomedical, botanical, and Thomsonian (which used of herbs and
application of various forms of heat). Because of the heterogeneity of educa-
tional experiences and the lack of standards for physician licensure, physicians
in post—Civil War America varied tremendously in their medical knowledge,
therapeutic philosophies, and aptitudes for healing the sick.??

Reform of this system began with influential college presidents such
as Charles Eliot (1834-1909) at Harvard University and Daniel Coit Gil-
man (1831-1908) at Johns Hopkins University. The number of commercial
medical schools dropped, training requirements for physicians increased from
a few months after high school to three or more years, and programs placed
more emphasis on science and research. According to Starr,

The new [medical education] system greatly increased the homogeneity and
cohesiveness of the profession. The profession grew more uniform in its social
composition. The high costs of medical education and more stringent requirements
limited the entry of students from the lower and working classes. And deliberate
policies of discrimination against Jews, women, and blacks promoted still greater
social homogeneity. The opening of medicine to immigrants and women, which the
competitive system of medical education allowed in the 1890s, was now reversed.3

These effects undoubtedly contributed to the elite status with which US
physicians have been viewed for most of the past century.

Physician education reform continued in 1904 when the American
Medical Association (AMA) (established in 1847) created the Council on
Medical Education and then supported the Carnegie Foundation’s Bulletin
Number Four (also called the Flexner Report).®® This document, issued in
1910, proposed new standards for medical schools and helped increase physi-
cians’ professional stature.

In 1914, the AMA council set the first standards for hospital intern-
ship programs and identified the few hospitals that met them. Concurrent
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with these efforts, the Catholic Hospital Association (now the Catholic
Health Association of the United States, or CHA) was established in 1915.
The number of Catholic hospitals was growing, and the new association said
it wanted to respond to technological advances while ensuring that its hos-
pitals” Catholic mission, identity, and values “would not be derailed by this
new movement [for healthcare standardization].”?¢ In 1920, CHA began
publishing an official journal, Hospital Progress (now Health Progress), to
further promote quality in inpatient healthcare.

Around the same time, the newly established American College of
Surgeons (ACS) developed a set of minimum standards for hospitals and
began on-site inspections of facilities. It found that fewer than 15 percent of
hospitals met the standards. In 1951, the ACS joined the AMA, the Ameri-
can Hospital Association (AHA, established in 1899), and other groups to
form the Joint Commission on Accreditation of Hospitals. Now known as
The Joint Commission, it publishes Standards for Hospital Accreditation, a
document cited frequently to establish the standard of care in negligence
cases. (See the discussion of the Darling case in chapter 7.)

The Early Twentieth Century

By the third decade of the twentieth century, hospitals were becoming
high-quality organizations with state-of-the-art diagnostic and treatment
methodologies. Use of X-rays (discovered in 1895) was common, as was
administration of penicillin (discovered accidentally by Sir Alexander Fleming
in 1928). Laboratory and other equipment became more sophisticated, not
to mention more expensive. As hospitals became operationally more com-
plex, they needed trained statf to handle personnel issues, billing, purchasing,
medical records maintenance, fundraising, and similar corporate functions.
Thus, a division of labor occurred: Patient care was left to physicians, nurses,
and other clinicians, whereas business activities were carried out by salaried
administrative personnel.

Some hospital administrators were physicians, but many were nurses
by training. Their quaint titles (“superintendent” or “nurse matron”)
reflected the old paradigm of hospital qua asylum. These titles eventually
changed as hospital administration became a recognized profession. Like any
good profession, it needed an association, so the American College of Hos-
pital Administrators (now the American College of Healthcare Executives)
was established in 1933. At that time, there were more than 6,000 hospitals
in the country—there had been fewer than 200 after the Civil War—and they
needed professionals to run them.

What developed was a “peculiar bureaucracy” (Starr’s expression)®”
with two lines of operational authority—one clinical and the other admin-
istrative. The former often considered hospitals merely to be “doctors’
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workshops,” created for their benefit; the
latter tended to see hospitals as dedi- A Wry Definition

cated to serving the broader needs of the

community. Adding to the anomalous A colleague at Washington University School of
Medicine used to describe a hospital as “a collec-
tion of individual fiefdoms connected by a common
heating, ventilating, and air conditioning system.”
Although most hospitals are no longer single build-

situation was the fact that most hospitals
were ultimately governed by a board of
trustees representing local religious, busi-

ness, professional, philanthropic, or other ings with a common HVAC system, consider to what
community interests. The trustees were extent the professor’s point about individual fief-
charged with making major policy and doms remains valid.

strategic decisions that management and
(presumably) physicians were expected to
implement.

This odd governance and operating structure led to hospitals being
described as resting on a “three-legged stool” of physicians, administrators,
and governing board members. Few self-respecting sociologists or manage-
ment consultants would recommend such a confounding arrangement, but it
is what it is: a product of historical coincidence and practical considerations
(see A Wry Definition).

World War Il to the present

As shown in appendix 1.1, most miraculous advances in healthcare—the
“wonders of modern medicine”—have appeared within the past 100 years.
These include more effective treatments for cancer, coronary artery bypass
surgery and cardiac pacemakers, vaccines for polio and influenza, organ
transplantation, and gene therapy. When used in the modern hospital by well-
trained physicians, nurses, and allied health professionals, these wondrous
and relatively new practices constitute the best healthcare the world has ever
known.

These developments underscore the sagacity of Starr’s comment that
few institutions have changed as much in their recent history as have hospi-
tals. Barely 200 years ago, they were horrid cesspools of suffering, infected
by ignorance and medieval—even ancient—beliet systems. Even as recently as
100 years ago they were generally to be avoided. Today, just four or five gen-
erations later, the prospect of a sojourn in a hospital may cause some anxiety
but is far less likely to inspire dread. In fact, hospital care is much more likely
to be a cause for hope, recovery, and celebration of life.

As significant as those changes have been, however, consider what
may happen in the next few decades. Universal insurance coverage (perhaps),
improved disease prevention, better wellness programs, genetic and stem
cell therapies, better information systems, high-tech tools, online doctor
visits, a team approach to care, concierge medicine for all, greater use of
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complementary and alternative medicine, and competition among providers
on the basis of value rather than cost—these developments and others not
yet imagined will make the medicine of today seem as cumbersome to future
generations as Civil War medicine appears to us.

Part 2 Discussion Questions

1. In your opinion, what was the most important development in the
history of medicine? Be prepared to defend your position.

2. Define when “modern medicine” began, and explain why you chose
that moment in history.

3. Describe what you think the health system of the future should look
like.

Summary

Part 1 of this chapter discusses the history of law, its sources, the relationships
among the three branches of government, the basic structure of the federal
and state court systems, and some basics of legal procedure in civil cases.
(The procedures followed in criminal cases are somewhat different and are
beyond the scope of this text.)

Part 2 provides a brief history of medicine, noting that “modern medi-
cine” is a relatively new phenomenon, especially compared to the pedigree of
the legal system. Only in the past 150 years or so have we seen the discovery
of penicillin, widespread use of vaccines, invention of the X-ray machine,
organ transplants, and gene therapy, for example. Hospitals did not become
the sites of care and healing we consider them today until the early to mid-
twentieth century.

Healthcare executives live at the crossroads of law and medicine. The
contrasting histories of these two professions help to illuminate that intersec-
tion. Chapter 2 will explore government’s roles in healthcare, the question
of universal access to care, and basic principles relating to hospital admission
and discharge.

Notes

1. See, eg., Michelle J. Benton, An Overview of Natural Law (published
January 29, 2012), at www.themoralliberal.com /2012 /01 /29 /an-
overview-of-natural-law.
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12.

13.

14.
15.

Pub. L. No. 111-148, 124 Stat. 119, codified as amended at various
titles and sections of the United States Code.

. 323 F.2d 959 (4th Cir. 1963). The fact that racial discrimination was

involved was probably determinative of the Simkins case. Other cases,
notably Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974), have
seemingly come to the opposite conclusion on the question of state
action. In Jackson, a public utility company—privately owned but highly
regulated and “affected with the public interest”—summarily turned off
the plaintift’s electric service for nonpayment. She filed suit, claiming
violation of her due process rights. The US Supreme Court found in
favor of the utility company. (Read the opinion online by entering the
case name in any search engine.) Thus, it is generally held that receipt
of federal or state money is not, in itself, evidence of state action.

W. Ivor JENNINGS, THE Law axp THE ConstiTuTION (5th ed., University
of London Press 1959).

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), established the
court’s power to declare federal legislation unconstitutional.

WILLIAM SHAKESPEARE, HENRY VI (act 4, scene 2).

28 U.S.C. § 1332

304 U.S. 64 (1938).

28 US.C. § 725.

41 U.S. (16 Pet.) 1 (1842). Before the current system took hold, early
Supreme Court reports were published by the court clerk, and the
name of the reporter was an abbreviation of that official’s name. For
example, this citation for Swift v. Tyson was first published when the
clerk was a man named Peters.

See generally, United States Courts, About Federal Courts (accessed
December 10, 2018), at http: //www.uscourts.gov/about-federal-courts.
Hearings before the Committee on the Judiciary of the House of
Representatives on H.R. 10479, 67th Cong., 2d Sess., at 2 (1925).]
See, eg., Ohio Rev. Code Ann. § 2711.03 at http://codes.ohio.gov/
orc/2711.03.

Cidilko v. Palestine, 24 Misc. 2d 19, 207 N.Y.S.2d 727 (1960).

These pages are synthetic historiography culled from many

sources. Primary among them are CHARLES SINGER & E. ASHWORTH
UNDERWOOD, A SHORT HisTory oF MEDICINE (Oxford University
Press 1962); PAuL STARR, THE SOCIAL TRANSFORMATION OF AMERICAN
MEepiciNg (Basic Books 1982) [hereinafter STAM|; and AMERICAN
COLLEGE OF HEALTHCARE EXECUTIVES, COMING OF AGE: THE 75-YEAR
HisTory OF THE AMERICAN COLLEGE OF HEALTHCARE EXECUTIVES
(Health Administration Press 2008).
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16.
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21.

22.

23.

24.

25.

26.

27.

28.

See generally, JouN E. NUNN, ANCIENT EGYPTIAN MEDICINE (Red Rover
Books 2002).

See, eg., Michael D. Parkins, Pharmacological Practices of Ancient Egypt,
2n PROCEEDINGS OF THE 10TH ANNUAL HISTORY OF MEDICINE DAYS

(W. A. Whitelaw ed., published March 23, 2001), downloadable at
http: / /www.ucalgary.ca/uofc/Others/HOM /Dayspapers2001.pdf.
See, e.g., Health and Fitness History, “Ancient Babylonian Medicine”
(accessed July 17, 2019), at https: / /healthandfitnesshistory.com/
ancient-medicine /babylonian-medicine /.

See Fielding O. Lewis, Washington’s Last Iliness, 4 ANNALS MED. HIsT.
245-48 (1932); Creighton Barker, A Case Report, 9 YALE J. BioLoGy
& MEep. 185-87 (1936); S. L. Shapiro, Clinic-of-the-Month: General
Washington’s Last Illness, 54 EYE EAR NOsE & THROAT MONTHLY
164-66 (1975).

Cristin O’Keefe Aptowicz, The Dawn of Modern Anesthesia, THE
AtrANTIC (published September 4, 2014 ), at http: //www.theatlantic.
com/health /archive /2014 /09 /dr-mutters-marvels /378688 /.
Masuru 1zuo, Medical History: Seishu Hanaoka and His Success in
Breast Cancer Surgery Under General Anesthesia Two Hundred Years
Ago, 11 Breast CANCER 319 (2004). Accessed December 4, 2018, at
https://doi.org,/10.1007 /BE02968037.

C. SINGerR & E. A. UNDERWOOD, A SHORT HISTORY OF MEDICINE at 343
(Oxford University Press 1962).

See Semmelweis Society International, Dr. Semmelweis’s Biography
(accessed July 14, 2016), at http://semmelweis.org/about/
drsemmelweis- biography and O. Hanninen, M. Farago, & E. Monos,
Ignaz Philipp Semmelweis, the Prophet of Bacteriology, 4 INFECTION
ControL 367 (1983).

Joseph Lister, On the Antiseptic Principle in the Practice of Surgery,

90 Brit. MED. J. (1867). For Lister’s life generally, see Encyclopedia
of World Biography, Joseph Lister Biography (accessed December 20,
2012), at https://www.notablebiographies.com /Ki-Lo/Lister-Joseph.
html.

Michael R. Gilchrist, Disease & Infection in the American Civil War,
60 Am. BrorLogy TcHr. 258 (1998), at www.jstor.org/pss,/4450468.
See, e.g., AM. HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (5th ed.
2011).

See King’s College London, Florence Nightingale Faculty of Nursing and
Midwifery (accessed July 14, 2016), at https: / /www.kcl.ac.uk /nmpc.
University of Pennsylvania School of Nursing, American Nursing: An
Introduction to the Past (accessed July 17, 2019), at https: //www.nursing.
upenn.edu,/nhhc/american-nursing-an-introduction-to-the-past/.
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33.
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35.
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37.

Id.

STAM at 145.

Id. at 123.

Andrew H. Beck, The Flexner Report and the Standavdization of
American Medical Education, 291 J. AM. MED. Ass’N. 2139 (2004 ), at
http://jama.jamanetwork.com /article.aspxrarticleid=198677.

Id.

STAM at 123-24.

See, ABRAHAM FLEXNER, MEDICAL EDUCATION IN THE UNITED STATES
AND CaNADA (1910) (accessed December 9, 2018), at http://archive.
carnegiefoundation.org/pdfs/elibrary /Carnegie_Flexner_Report.pdf.
Catholic Health Association of the United States, Our History
(accessed July 14, 2016), at https://www.chausa.org/about/about/
our-history.

STAM at 177.
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Appendix 1.1: A Select Timeline of the History of Medicine

Date Key Events

Third millennium BCE e

Trepanation surgery is used for purposes unknown (beginning at least
6500 BCE).

Egyptian physician Imhotep describes the diagnosis and treatment of
200 diseases (circa 2600 BCE).

Spirits and supernatural forces are thought to be the cause of disease.

Second °
millennium BCE

Fifth century BCE o

Code of Hammurabi is inscribed (circa 1790 BCE).

Hippocrates, the “father of Western medicine,” uses observation of the
body as a basis for medical knowledge. He recommends changes in
diet, rudimentary drugs, and keeping the body “in balance” (humoral-
ism) rather than prayer and sacrifice to divinities.

Fourth century BCE °

Aristotle codifies known science.

First known anatomy book appears (circa 300 BCE), but religion still
dominates medicine.

Hippocratic Oath appears.

Second century BCE e

Galen becomes physician to Roman Emperor Marcus Aurelius and
builds on Hippocrates’s theories of the humors but supports observa-
tion and reasoning in medical science.

Fifth to tenth century e

Western Europe experiences decreasing population and trade; a flood
of migrants and invaders; and a paucity of literary, cultural, and sci-
entific output. Culture continues to flourish in the Byzantine (Eastern
Roman) Empire.

Eighth century o

Baghdad becomes “a veritable seedbed of medical learning, cross-
fertilized by Persian-Mesopotamian, Byzantine-Greek, and Indian tradi-
tions” (NLM and NIH 2006). The recent introduction of paper enables
knowledge to be more easily recorded and published.

Tenth century °

Rhazes—considered the greatest physician and practitioner of Islamic
medicine during the Middle Ages—revolutionizes Islamic medicine by
using careful clinical observation and notation, writes scientific treatise
on infectious disease, identifies smallpox, and publishes The Compre-
hensive Book on Medicine (the Hawi).

Eleventh century o

Persian polymath Avicenna (Ibn Sina) builds on Rhazes’s work and
publishes The Canon of Medicine, an encyclopedic book dealing with
pharmacology, the nature of contagious diseases, experimental and
evidence-based medicine, and many other topics. It is consulted for
centuries thereafter in some parts of the world.

Thirteenth century o

Roger Bacon invents spectacles (1249 CE)
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Date

Key Events

Fourteenth century

e Bubonic plague, believed by many to be a punishment from God, kills
millions in Europe.

Fifteenth century

e Leonardo da Vinci and others study anatomy by dissecting corpses,
much to the displeasure of the Catholic Church.

¢ Printing press is invented (1454), enabling knowledge to be recorded
and transmitted more freely.

Sixteenth century

e New drugs such as quinine and laudanum (an opiate) are discovered.

e Royal College of Physicians is formed in London (1518).

e Paracelsus (1493-1541) rejects ancient texts, emphasizes natural sci-
ences, and founds the fields of toxicology and psychology.

e Zacharias Janssen invents the microscope (1590).

Seventeenth century

e William Harvey publishes An Anatomical Study of the Motion of the
Heart and of the Blood in Animals (1628). The book forms the basis for
future research on blood vessels, arteries, and the heart.

e Sir Christopher Wren experiments with canine blood transfusions (1656).

e Anton van Leeuwenhoek improves the microscope, discovers blood
cells, and later observes bacteria (1670).

Eighteenth century

First smallpox inoculations are developed.

James Lind discovers that citrus fruit prevents scurvy.

First successful appendectomy is performed.

Edward Jenner develops the first effective smallpox vaccine.

Early nineteenth
century

Royal College of Surgeons is formed (1800).

René Laennec invents the stethoscope.

First successful human blood transfusion is performed.

Ether and nitrous oxide are used as general anesthetics.

Benjamin Rush (1746-1813) —signatory of the Declaration of Inde-
pendence, founder of Dickinson College, professor of medicine at the
University of Pennsylvania, and a proponent of bloodletting and similar
therapies—is considered the “father of American psychiatry.”

e Syringe is invented.

Mid- to late
nineteenth century

e American Medical Association is founded (1847).

e Louis Pasteur identifies germs as cause of disease; antiseptic tech-
niques begin.

¢ Florence Nightingale lays the foundations for professional nursing and
modernization of hospitals.

¢ Joseph Lister develops antiseptic surgical techniques.

e Vaccines developed for cholera, anthrax, rabies, tetanus, diphtheria,
typhoid fever, and bubonic plague.

o Sir William Osler (1849-1919), the “father of modern medicine” and
cofounder of Johns Hopkins Hospital, establishes the first medical resi-
dency program to involve medical students in bedside clinical training
(“grand rounds”).

(continued)
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Date Key Events

Mid- to late e Clara Barton promotes public support for a national society to work
nineteenth century with the International Red Cross. The American Red Cross is founded
(continued) 1881.

e American Public Health Association is formed (1872).

e X-rays are discovered, rather accidentally, by Wilhelm Roentgen (1895).

e Association of Hospital Superintendents, forerunner of the American
Hospital Association, is founded (1899).

Early twentieth
century

e Karl Landsteiner introduces blood classification system (types A, B, AB,

and 0).

X-ray technology becomes available.

US Pure Food and Drug Act is enacted (1906).

Tuberculosis skin test is introduced (1907).

The Flexner Report on medical education is published (1910).

American College of Surgeons, first of the American medical specialty

colleges, is founded (1913).

e Catholic Hospital Association (now Catholic Health Association of the
United States) is founded (1915).

e Paul Dudley White develops the electrocardiogram.

¢ Polio epidemics break out in New York and Boston (1916) and continue
elsewhere for years.

¢ Influenza pandemic kills 15 million worldwide (1918-1919).

e Edward Mellanby discovers vitamin D connection to rickets (1921).

e Sheppard-Towner Act establishes child and maternal health centers;
insulin is first used to treat diabetes (1922).

e Vaccines are developed for whooping cough, tuberculosis, and yellow
fever.

e Medical Group Management Association is founded (1926).

e American Health Information Management Association is founded
(1928).

e Penicillin is discovered (1928).

e American College of Hospital Administrators (now American College of
Healthcare Executives) is founded (1933).

e Vitamins A, B1, B2, and B3 are identified.

e First blood bank opens in Chicago (1937).

¢ National Cancer Institute is founded (1937).

Mid-twentieth
century

Ultrasound is developed (1942).

Chemotherapy is developed for cancer treatment (1942).

Healthcare Financial Management Association is founded (1946).

Association of University Programs in Health Administration is founded

(1948).

Influenza vaccines and streptomycin are developed.

e First cardiac pacemaker is invented (1950).

e Joint Commission on Accreditation of Hospitals (now The Joint Commis-
sion) is established (1951).

¢ Polio vaccine is used widely (1950s).
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Date Key Events
Mid-twentieth e James Watson and Francis Crick describe the structure of the DNA mol-
century (continued) ecule (1953).

o First kidney transplant is performed (1954).

e Vaccines for measles, mumps, rubella, chicken pox, pneumonia, and
meningitis are developed.

¢ Health Information and Management Systems Society (founded as Hos-
pital Management Systems Society) is established (1961).

e Nursing home administrators form an association (now American Col-
lege of Health Care Administrators) (1962).

¢ Medicare and Medicaid are enacted (1965).

¢ Federation of American Hospitals (for-profit hospitals) is established
(1966).

e American Organization of Nurse Executives is founded (1967).

e First heart transplant and coronary bypass operations are performed
(1967).

¢ Health Maintenance Organization Act is passed (1973).

¢ American College of Physician Executives is founded (1975), previously
called American Academy of Medical Directors.

Late twentieth

century

World Health Organization declares smallpox eradicated (1980).

HIV, the virus that causes AIDS, is identified (1983).

Artificial kidney dialysis machine is invented (1985).

Consolidated Omnibus Budget Reconciliation Act is passed to allow for

the continuation of group health coverage after a job loss (1985).

e Emergency Medical Treatment and Active Labor Act is passed to pro-
hibit patient dumping (1986).

¢ Hepatitis A vaccine is developed (1992).

¢ Dolly the sheep is the first cloned mammal (1996).

e Health Insurance Portability and Accountability Act is passed to provide
insurance portability and new privacy standards (1996).

e State Children’s Health Insurance Program and Medicare+Choice (later
Medicare Advantage) are established (1997).

e Balanced Budget Act is enacted to cut Medicare spending and provide

beneficiaries with additional choices through private health plans

(1997).

Early twenty-first e Healthcare costs continue to rise in the United States; total healthcare

century

spending makes up more than 17.3 percent of gross domestic product
($2.7 trillion).

e The Human Genome Project is completed (2003), and the entire
sequence of nearly 40,000 human genes is documented.

¢ Medicare Part D (drug benefit) begins (2006).

o Affordable Care Act (ACA) is signed into law (2010) and upheld by the
US Supreme Court (2012), but Medicaid expansion is optional.

e Thirty-seven states and District of Columbia expand Medicaid per ACA
(by 2019).

e Election of President Donald ). Trump (2016) clouds the ACA’s future.
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